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As of July 1, the United States has 
surpassed 125,000 deaths related 
to the coronavirus and medical 

experts are still uncertain of a second wave 
that may bring even more deaths globally.  
The uncertainty has many library leaders 
concerned and frustrated about planning 
for an unknown.  Currently, the main 
concern is the safety of employees and 
patrons, which has become the standard 
business practice of most businesses 
during the coronavirus pandemic. 

Aside from the health concerns, library 
leaders are watching the economy as they 
attempt to plan with an already flat or 
decreased budget.  Early speculation was 
identified by Karunakar and Sarkar that 
polled 41 economists from March 16-19 to 
gain a perspective on the economic impact 
of the COVID-19 pandemic.  Two-thirds 
of the economists believed the economy 
was already in a recession. 

Ethan Harris, the head of global eco-
nomics research at the Bank of America 
Merrill Lynch Global stated, “We now 
expect COVID-19 to cause a global reces-
sion in 2020, of similar magnitude to the 
recessions of 1982 and 2009” (Karunakar 
& Sarkar, 2020).  The North American 
economist at Pacific Investment Man-
agement Company, Tiffany Wilding 
added, “The U.S. economy is going to 
have a shock from this coronavirus and I 
think that there’s still a lot of uncertainty 
around the size and the depth and the pro-
longed period of the shock” (Karuankar & 
Sarkar, 2020). 

The loss of revenue to local, state, 
and federal governments will cause a 
significant decrease in library budgets for 
not only this year, but 2021 as well.  As 
similar to the 2008 recession, libraries will 
face flat or reduced budgets, a decrease in 
donations, and other means of financial 
support that will impact libraries over the 

next year or longer.  Of course, the reduc-
tion in funding means the possibility of 
reductions in staff, resources, and services. 

Higher Education
According to the Moody’s Investors 

website that polled university presidents 
stated that higher education will have low 
enrollments (including international stu-
dents), reduction in revenue, other higher 
educational services (catering, athletics, 
and residential facilities) will have lower 
budgets, endowments and donations will 
decline, and layoffs and furloughs will be 
implemented.  Universities stand to lose a 
lot of revenue during the COVID-19 pan-
demic, which some experts have stated a 
few smaller institutions may have to close. 

More added pressure to higher edu-
cation is the recent class action lawsuits 
against higher education by students 
demanding refunds from 
the spring semester 
that was cut short 
due to closures and 
institutions that are 
moving to all on-
line courses in the 
fall.  Students also 
stated in the lawsuit that 
online classes are not the 
same quality as in-person classes and they 
are not receiving the same services. 

More than 4,000 higher educational 
institutions closed in the United States 
for COVID-19 that affected nearly 25 
million students.  The class action law-
suits involved over 100 universities that 
includes the California State University 
System, Cornell University, Michigan 
State University, University of Miami, 
and Washington University in St. Louis. 

The refund of tuition and fees appear 
to be straightforward in the lawsuit, 
however the response to the quality of 

online learning will be complicated for 
the courts to decide when reviewing these 
claims.  Cappellino (2020) noted that the 
students’ lawsuit hinges on a breach of 
contract, which there has to be a concrete 
contract stipulating that the university 
is providing only in-person classes.  
Most of the contractual agreement of 
in-person class offerings will rely on the 
university’s marketing services during 
recruitment or during enrollment where 
it was stipulated that all classes would be 
offered in-person. 

Universities will have legal support 
against the lawsuit based on the main 
contractual obligation of the institution, 
which is to provide an education, whether 
in-person or online.  As to the actual qual-
ity of education, the courts will have to 
define any differences between the quality 

of in-person and online 
education.  Universi-
ties can also utilize 
the force majeure 
clause should the 
quality of online 
education be in 

question.  The force 
majeure clause pro-

vides the university 
excuse from the perfor-

mance that arise due to an extreme event, 
such as a pandemic that forced classes to 
be provided online.  

The impact of the courts’ decision to 
determine whether in-person and online 
classes are different will alter many insti-
tutions that provide online learning.  Ap-
proximately, 80 percent of online students 
are enrolled at for-profit universities.  If 
the courts determine that online education 
is not equivalent to in-person classes, then 
these online classes and programs could 
be considered diminished in quality.  The 



49Against the Grain / September 2020 <http://www.against-the-grain.com>   

Legally Speaking
from page 48

courts’ decision could change how future 
employers review students’ education 
should the courts decide that the quality 
of online education is unequal to in-person 
classes.  This would also affect numerous 
universities across the U.S. offering online 
classes that includes the elite universities, 
such as Harvard and Stanford. 

Academic Libraries 
The higher education issues will af-

fect the academic libraries in regards to 
budgets.  Unfortunately, many academic 
libraries have not recovered financially 
from the 2008 recession.  McKenzie 
(2020) noted that pre-pandemic academic 
libraries were already reducing journal 
subscriptions and opting out of the bun-
dled big deal agreements with publishers 
due to financial hardships. 

The University Librarian at the Uni-
versity of North Carolina – Chapel 
Hill, Elaine Westbrooks, stated that their 
library leaders had already been working 
to reduce subscriptions before the pan-
demic (McKenzie, 2020).  Westbrooks 
also Tweeted, “Once we get through this 
pandemic, higher education will have 
even more financial constraints.  And we 
will not be in a position to pay publishers 
millions of dollars for research that is 
behind paywalls.”

During the pandemic, many academic 
libraries will be cancelling these big deals 
and searching for other ways to provide 
information to their faculty and students.  
Mary Lee Kennedy, Executive Director 
of the Association of Research Libraries 
stated, “Librarians are working to help 
researchers quickly access paywalled 
research articles” (McKenzie, 2020).  A 
resource that researchers, faculty, and 
students are using is Unpaywall, which 
is an open database of scholarly articles.  
In addition, the nonprofit library collab-
orative organization HathiTrust Digital 
Library have provided open access to 
books during the pandemic. 

Heather Piwowar, Jason Priem, and 
Richard Orr (2019) released an analysis 
regarding the increase usage of open ac-
cess articles.  The analysis noted that in 
2019 31% of open access journal articles 
were available and 52% of the articles 
viewed were open access.  In addition, the 
anticipated growth of open access journal 
articles by 2025 will be at least 44% open 
access available and 70% of the journal 
articles viewed will be open access. 

While academic library leaders seek 
ways to provide resources to their faculty 
and students, the pandemic has brought 
to the foreground the practice of “Fair 
Use.”  Academic libraries scrambled to 
provide digital content for faculty and 
students as thousands of universities and 
colleges transitioned to online courses in 
March.  In order to continue to provide 
digital resources, academic libraries will 
rely heavily on fair use. 

Even though publishers did offer 
some copyright relief, the relief was only 
temporary.  As noted on the Association 
of American Publishers’ webpage for 
COVID-19 response, the numerous 
publishers that offered copyright relief 
established a timeframe for the copyright 
relief.  Those timeframes varied from May 
31 to July 31. 

Of course, thousands of universities 
are still unsure how they will offer cours-
es in the fall, which puts academic librar-
ies in a difficult situation regarding the 
continued practice of fair use.  The dean 
of the Clemson University Libraries, 
Christopher Cox (2020) noted that the 
pandemic will force academic librarians 
to better educate faculty on copyright 
laws and fair use, as well as encouraging 
library leaders to “lobby for more flexible 
copyright laws.”

K-12 School Libraries
The K-12 schools witnessed a major 

issue transitioning from in-person to the 
Non Traditional Instruction model of on-
line teaching.  The issue was that nearly 16 
million students in the United States lived 
in households without adequate Internet 
access or some form of computer device, 
according to the Common Sense report.

As K-12 schools continue to seek fund-
ing to narrow the digital divide for their 
students, school libraries are contending 
with copyright laws during the pandemic.  
As more digital content is moved to online 
platforms, school librarians are working 
within the 2002 TEACH Act that was 
created to provide relief from copyright 
laws for educational online content use, 
which is similar to the practice of aca-
demic libraries. 

Teachers can use copyrighted material 
within the copyright laws online that they 
would use in the face-to-face classroom.  
According to the attorney-advisor in the 
Office of the General Counsel, David 
Welkowitz, the TEACH Act “imposes 
a number of requirements on distance 
learning that do not apply to face-to-face 
teaching.” 

For instance, school librarians and 
teachers can read aloud to students in the 
classroom from a book purchased by the 
school, however copyright laws are com-
plicated when reading aloud to students 
online.  The School Library Journal pro-
vided information for teachers in March 
on ways teachers could still read aloud 
to their students online.  For example, if 
a teacher wanted to read from a school 
purchased book online, they could read 
aloud using various platforms as long as 
the readings were not recorded or if the 
readings were live streamed, the stream 
could only be online for 24 hours. 

Along with numerous publishers that 
reduced copyright restrictions for school 
libraries, school librarians also received 
support from several authors.  Sam 
Northern posted a blog about several 
authors that sent out messages via social 
media after receiving numerous requests 
to read their works aloud online during 
the pandemic.  Northern noted that sev-
eral authors were allowing permission for 
teachers to read aloud their works online 
during the pandemic that included Drew 
Daywalt and Peter H. Reynolds.  Howev-
er, similar to academic libraries, the K-12 
relief was temporary and school librarians 
will continue to navigate copyright laws to 
support their students and faculty.

Public Libraries
The public libraries are the hub of our 

communities.  They provide much more 
than educational resources and services to 
their citizens.  Closing the public libraries 
in many of these communities affected the 
patrons they served through the physical 
library before the pandemic.  However, 
the public libraries rose to the challenge 
and continue to assist their patrons with 
quality services and resources.  Similar 
to academic and K-12 school libraries, the 
majority of their resources and services 
transitioned online. 

The most notable service public librar-
ies witnessed during the closings was the 
increased usage of eBooks.  The Executive 
Director for the District of Columbia 
Public Libraries, Richard Reyes-
Gavilan stated, “We’ve had over 300,000 
[e]books borrowed since mid-March, 
which is astounding considering that our 
collections are limited” (Wilburn, 2020). 

Due to this high demand of eBook 
usage, public libraries are faced with fi-
nancial and legal constraints in providing 
eBooks.  Public libraries relied heavily on 
print books and the first sale doctrine of the 

continued on page 50
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17 U.S.C. § 109 to provide an economical 
resource for their patrons pre-pandemic.  
With the move to more eBooks during the 
pandemic, public libraries will be commit-
ted to licensing agreements with eBook 
publishers.  The purchase of eBooks for 
libraries do not fall under the first sale 
doctrine;  instead, libraries enter licensing 
agreements. 

Publishers contend that eBooks are 
easily accessible to download and viewed 
through several types of devices, therefore 
eBook lending would impact their retail 
sales.  Based on these licensing agree-
ment, libraries have to purchase licenses 
and adhere to the publishers licensing 
agreements.  These agreements can re-
strict libraries to single users, the number 
of check outs before the eBook has to be 
repurchased, and the agreements with the 
libraries can expire based on the common 
practice of two-year terms.

Often these agreements are expen-
sive for public libraries that are also 
facing issues of declining budgets and 
donations during the pandemic.  The 
Congressional Research Services 
(2020) stated, “For one publisher, an 
individual eBook copy costs $14.99;  a 
library copy costs $84.”  These exclusive 
rights by publishers have caused issues 
for libraries as noted with Macmillan 
Publishers that implemented a policy to 
make libraries wait the first eight weeks 
to get a license on new title releases in 
2019.  However, this embargo was even-
tually lifted on March 20, 2020.  Yet, 
public libraries are struggling financially 
to enter these licensing agreements, 
which may raise legal issues in the future 
regarding the practice of eBook lending 
as legislatures review these practices. 

Publishers
While the publishers were providing re-

lief for libraries during the early transition 
for libraries to online content, publishers 
faced a significant challenge with the 
online library, Internet Archive.  The 
Internet Archive allows users to check 
out digital copies of physical books owned 
by the Internet Archive.  However, on 
March 24, 2020, the Internet Archive 
allowed “physical scans to be checked 
out by any number of users” (CRS, 2020).  
This was implemented as a “national 
emergency” due to the closing of schools.  
They created the National Emergency 
Library.

On June 1, 2020, a copyright infringe-
ment lawsuit was filed in the U.S. District 
Court Southern District of New York by 
Hachette Book Group, Inc., Harper 
Collins Publishers, John Wiley & 
Sons, Inc., and Penguin Random House 
against the Internet Archive organization.  
Due to the lawsuit, the National Emer-
gency Library returned to their limited 
access on June 11, 2020.  This lawsuit 
may bring more issues to libraries as the 
courts determine how eBooks are provided 
to libraries. 

The COVID-19 pandemic has changed 
how libraries provide resources and ser-
vices.  As libraries emerge from this pan-
demic, several legal issues will be brought 
to the foreground as fair use will continue 
to be stretched as schools utilize more 
online resources, the first sale doctrine in 
regards to eBook lending will continue to 
be an issue, and the need for open access 
of information will continue to challenge 
copyright laws. 
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Speakers Discuss COVID-19 Issues for Law Libraries
by Bill Hannay  (Partner, Schiff Hardin LLP, Chicago, IL)  <whannay@schiffhardin.com>

On June 11, 2020, the Practicing 
Law Institute hosted a webinar 
entitled “COVID-19 and Issues 

for Legal Librarians.”  While the focus 
was on law libraries, many of the points 
discussed are of relevance to academic and 
research libraries.

The panelists on the program were 
Steven A. Lastres, Director of Knowledge 
Management Services at Debevoise & 
Plimpton LLP, and Kathryn McRae, 
Director of Research & Knowledge at 
Hawkins Delafield & Wood LLP.  Both 
firms are headquartered in New York 
City, with Debevoise having 655 lawyers 
worldwide and Hawkins Delafield having 
90 lawyers around the U.S.

The starting point for both speakers is 
that the coronavirus pandemic has caused 
a permanent and irreversible shift in how 
law libraries will be used, what they will 
look like, and what role librarians will 
play in law firms in the future.  (It doesn’t 
take much of a stretch to hypothesize that 
a similar shift will affect academic and 
research libraries.)  Their remarks did not 
at all address COVID-19 related health 
and safety issues in, for example, entering, 
using, or working in traditional libraries.

In fact, neither speaker supposed that 
things would ever go back to the idea of 
traditional libraries filled with long tables 
and shelves filled with bound volumes of 
cases and law journals with young associ-
ates busily poring over print books.  The 
move away from that idea has been in pro-
cess for years but COVID-19 has caused 
it to accelerate at warp speed.  Now and 
in the future, it is all about digital, elec-
tronic collections, made easily available 
to remote users online.

The speakers generally put a positive 
spin on these changes by highlighting 
the “opportunities” for libraries that can 
flow from the pandemic.  They outlined 
a series of steps that law librarians can 
take to prove their worth to their firms in 
these times of stress and, incidentally, to 
safeguard their jobs in the process.  For ex-
ample, they recommended that librarians 
envision a new way of providing library 
services, identifying four “Long-term Op-
portunities” that the pandemic provides:

a. Eliminate/Reduce remaining 
print collections

b. Enhance your digital footprint on 
your firm’s Intranet

c. Expand virtual training oppor-
tunities and focus on task-based 
training

d. Proactively manage your library 
budget and negotiate more value 
from legal vendors for electronic 
content.

The emphasis on trying to find ways 
to save money in library budgeting is 
part and parcel of making libraries and 
librarians appear to be more useful to 
management.

The speakers pointed out that, while 
librarians as well as lawyers and paralegals 
may be working “virtually,” law librarians 
should create opportunities to be more vis-
ible in firm meetings.  They suggested, for 
example, participating in practice group 
meetings by making short presentations on 
electronic resources relevant to the group.

The presentations also emphasized 
that librarians should think more “strate-
gically” and try to identify ways to help 
their firms meet their long-term strategic 
goals and initiatives.  For example, one 
law librarian described playing a mean-

ingful role in helping the firm develop 
expertise in COVID-19 legal issues;  
another librarian described providing 
research support for pro bono activities in 
light of #blacklivesmatter.  More broadly, 
the speakers recommended proactively 
engaging in client and business develop-
ment as well as competitive intelligence 
research projects.

Finally, the speakers emphasized the 
importance of developing or expanding 
virtual training programs, which they 
said will now become the “new normal.”  
Training in law firms must acquaint all lev-
els of attorneys and staff on the availability 
of legal resources and be sure to include 
training in artificial intelligence and data 
analytics resources.

Some of the lessons discussed in the 
program on law libraries can have value 
for academic and research librarians as 
their institutions develop their own “new 
normal” that will undoubtedly include in-
creased use of remote classes and projects, 
continued shift away from print texts, and 
continued pressure on library budgets.  

Sad News

On Monday (August 17), Bruce and I got a call from Donna 
Hannay.  She asked that we both be together.  Optimist that I 
am, I figured that Bill had won some big award.  No!  Donna said very calmly 

that Bill Hannay had died.  August 11, 2020, the true Annus Horribilus.  Donna 
said that the day began as usual, but when Bill got home something didn’t seem 
right about him.  He was dead several hours later.  All I could say was “no, no, no, 
it can’t be!”  Bill has two daughters and a son who were all with him when he died. 

I met Bill many years ago when I asked him to speak at the Charleston Con-
ference on the recommendation of Karen Muller of ALA.  Bruce and Bill hit if 
off immediately.  Bill was like that.  He was friendly, funny, charismatic, witty, 
joyful, talented, smart, extraordinary, irreplaceable, fun to be with, the bright spot 
in our world. 

He worked on law and projects all the way to the end!  He sent me an email the 
day before he died asking me if I wanted an article on inclusive access materials.  
A couple of months ago, Bill invited us to a play he was producing on Zoom 
called Cheaters.  It was a hoot and we laughed out loud.  Bill was planning to 
go to Budapest to speak next month and Donna had to cancel.  The Charleston 
Conference in November will never be the same.  Bill never skipped a beat.  It is 
so horribly sad that he is no longer with us.  Bruce and I are devastated.  Donna 
and Bill had moved from their Barrington Hills home and were relocating to 
New York so we have no snail address for her.  But Donna can be reached at 
<cafedame@aol.com>, 847-420-8574.  We are compiling a video of Bill’s Long 
Arm of the Law performances and Donna is planning a memorial as well.  In 
the meantime, let’s laugh and remember him.  He would like that. — Katina  



52 Against the Grain / September 2020 <http://www.against-the-grain.com>

No Good Deed Goes Unsued!
by Bill Hannay  (Partner, Schiff Hardin LLP, Chicago, IL)  <whannay@schiffhardin.com>

As most ATG readers probably 
know, the Internet Archive is 
a 501(c)(3) non-profit that was 

founded in 1996 to build an Internet 
library, with the ostensible purpose of 
offering permanent access for research-
ers, historians, and scholars to historical 
collections that exist in digital format.  
According to its website (www.archive.
org), it has an historical web collection 
(nicknamed “the Wayback Machine” a 
la Rocky and Bullwinkle) of over 150 
billion web pages, about 240,000 movies, 
over 500,000 audio items (including over 
70,000 live concerts), over 1,800,000 
texts, 1,600 education items, and over 
30,000 software items.

Under the name “Open Library,” IA 
provided a service based on the concept 
of “controlled digital lending” that mir-
rored the structure of a traditional lending 
library.  The Open Library would “lend” 
only as many digital copies of a book 
as it had physical copies on its shelves.  
If all the copies of a book were already 
“checked out,” the would-be patron would 
have to join a waiting list.

In response to the coronavirus pan-
demic, the Internet Archive announced 
on March 24, 2020, the launch of the 
“National Emergency Library” as a tem-
porary measure intended to support emer-
gency remote teaching, research activities, 
independent scholarship, and intellectual 
stimulation while universities, schools, 
training centers, and libraries were closed 
due to COVID-19.  The Open Library’s 
bookshelves were opened beyond the 
controlled digital lending paradigm.

IA effectively dispensed with the 
waiting-list system and began allowing an 
unlimited number of people to check out 
the same book at the same time, even if 
IA only owned one physical copy.

Praise quickly poured into IA from 
around the country from schools, parents, 
and students, but — just as quickly — 
authors and publishers went ballistic.  In 
an open letter sent to IA and its Board 
of Directors in May, the Authors Guild 
asserted, “You cloak your illegal scanning 
and distribution of books behind the pre-
tense of magnanimously giving people 
access to them.  But giving away what is 
not yours is simply stealing, and there is 
nothing magnanimous about that.”

On June 1, 2020, several member com-
panies of the Association of American 
Publishers filed a copyright infringement 
lawsuit against Internet Archive in fed-
eral court in New York City, asking the 
court to enjoin IA’s mass scanning, public 
display, and distribution of literary works 
through “Open Library” and “National 
Emergency Library.”  The plaintiffs are 
Hachette Book Group, HarperCollins 
Publishers, John Wiley & Sons, and 
Penguin Random House.

The publishers’ copyright infringement 
argument is clear:  the Internet Archive 
is making and distributing copies of books 
without permission from the copyright 
holders.  The only real defense is whether 
IA can avail itself of one of copyright 
law’s exceptions, most pointedly the “fair 
use” doctrine.

IA’s founder Brewster Kahle defended 
its practices, saying that, “As a library, 
the Internet Archive acquires books and 
lends them, as libraries have always done.  
Publishers suing libraries for lending 
books, in this case, protected digitized 
versions, and while schools and libraries 
are closed, is not in anyone’s interest.”

Ten days after the suit was filed, 
however, Internet Archive threw in the 
towel and announced that the National 
Emergency Library would close its 
virtual doors on June 16, 2020.  After that 
date, books in the National Emergency 
Library would again be available only 
to one borrower at a time, using the “con-
trolled digital lending” concept.

In its announcement, the Internet Ar-
chive stated:  “The complaint attacks the 
concept of any library owning and lending 
digital books, challenging the very idea of 
what a library is in the digital world.  This 
lawsuit stands in contrast to some aca-
demic publishers who initially expressed 
concerns about the NEL, but ultimately de-
cided to work with us to provide access to 
people cut off from their physical schools 
and libraries.  We hope that similar coop-
eration is possible here, and the publishers 
call off their costly assault.”

It is not clear at this point in time wheth-
er the publishers will drop their lawsuit, 
even though IA has shut down its “emer-
gency” library.  Possibly the publishers 
will want to press on and try to win a more 
general victory over “controlled digital 

lending,” thus 
driving a stake 
in the heart of 
“open” libraries like IA.  This would 
of course be a somewhat risky course 
because it is not clear that the publishers 
could defeat IA’s basic fair use argument.  
Defendant requested, and the court grant-
ed, a 30-day extension of time to answer 
or otherwise plead to the complaint, which 
is now due on July 28th.  Where things go 
from here is an open question.

In April, Sen. Tom Udall (D-NM) 
sent a letter to the U.S. Copyright Office, 
asking it to examine the National Emer-
gency Library from a copyright law point 
of view, including analyzing the library’s 
operations under Section 107 (the “fair 
use” statute).  On May 15th, the Copyright 
Office responded to the Senator’s letter 
(see https://www.copyright.gov/laws/
hearings/Sen-Udall-Response-Nation-
al-Emergency-Library.pdf).  While the 
Copyright Office dodged giving a direct 
answer, it did provide some thoughtful 
comments about the application of the 
fair use doctrine in such circumstances.  
The comments were balanced, giving 
some hope to both parties as to how the 
legal analysis might play out in court.  
But it should be noted that the Copyright 
Office’s comments were directed to the 
particular circumstances surrounding the 
National Emergency Library, and not 
to the more general circumstances of the 
Open Library.

Even though there is statutory artic-
ulation of the standards for a “fair use” 
analysis under the Copyright Act (i.e., 
Section 107), there remains much more art 
than science to that analysis and a contin-
ued emphasis on the touchy-feely concept 
of fairness.  So, let me end this piece by 
asking you, do you think that IA’s Open 
Library is fair?  (You’re as good a judge 
as any judge.)  

Mr. Hannay was a partner in the 
Chicago-based law firm, Schiff Hardin 
LLP, and concentrated his practice in 
antitrust and trade regulation law.  He 
was a regular speaker at The Charleston 
Conference and a frequent contributor to 
Against the Grain.
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QUESTION:  A publisher asks, “Now 
that the recent Supreme Court term is 
finished, what ended up happening in 
the Google v. Oracle case?”

ANSWER:  This was a particularly 
busy Supreme Court term for copyright 
issues, with major decisions (discussed 
in earlier Q&A columns) about access to 
the law and sovereign immunity.  One case 
that many copyright experts were watch-
ing closely, however, was not decided this 
term — Google v. Oracle.

The issue in Google v. Oracle is 
whether the technology corporation Or-
acle can claim a copyright in Java APIs 
(“application programming interface,” 
specifications that allow programs to 
communicate with each other) and, if so, 
whether Google infringed these copy-
rights when they used the same names, 
organization, and functionality as the Java 
APIs in their software. 

When originally considered in 2012.  
Judge William Alsup of the Northern 
District of California ruled that APIs are 
not subject to copyright because “there is 
only one way to declare a given method 
functionality, [so that] everyone using that 
function must write that specific line of 
code in the same way.”  Oracle appealed 
the ruling to the U.S. Court of Appeals for 
the Federal Circuit and in 2014, the Fed-
eral Circuit found that the Java APIs are 
copyrightable but left open the possibility 
that Google might have a fair use defense.

After some procedural back and forth, 
the case returned to the district court for 
a jury trial on the fair use issue and a jury 
unanimously agreed that Google’s use of 
the Java APIs was fair use.  In 2018, how-
ever, the Federal Circuit took the unusual 
step of rejecting the jury’s verdict and held 
that Google’s use was not a fair use as a 
matter of law. 

Google appealed to the Supreme 
Court, which was expected to hear oral 
arguments in March of 2020.  Unfortu-
nately, oral arguments were postponed in 
light of concerns surrounding COVID-19, 
and Google v. Oracle was one of several 
cases from the 2019-20 term to be post-
poned until next year.  As of this writing, 
arguments are slated for October 7, 2020.  
Whenever the case is heard and decided, 
it raises significant questions about tech-

nical interoperability and about fair use.  
Librarians, researchers, and publishers 
are watching this case closely since it will 
have a profound impact on the way the 
internet functions and the way the law un-
derstands use of protocols and procedures 
in light of the relationship between ideas 
and expression.

QUESTION:  A collections librarian 
asks, “What is happening now with the 
Internet Archive’s Emergency Public 
Library?”

ANSWER:  As discussed in previous 
Q&A columns, the Internet Archive’s 
Emergency Public Library (EPL) was 
offered as “a temporary collection of 
books that supported emergency 
remote teaching, research activ-
ities, independent scholarship, 
and intellectual stimu-
lation while universi-
ties, schools, training 
centers, and libraries 
were closed due to 
COVID-19.”  Func-
tionally, the Internet 
Archive  r emoved 
their waiting lists for 
roughly 1.4 million 
in-copyright books in 
their collection, mak-
ing them immediately available 
to anyone on the Internet.  The 
program was launched in March of 2020 
and intended to run through June 30 “or 
the end of the U.S. national emergency, 
whichever is later.”

In early June four publishers — 
Hachette, Penguin Random House, 
Wiley, and HarperCollins — sued the 
Internet Archive for “copyright infringe-
ment on a massive scale,” seeking un-
specified damages and attorney’s fees.  In 
response, the Internet Archive announced 
that they were ending the program ahead 
of the scheduled June 30th closing date 
and returning to their standard practices 
including “controlled digital lending” 
(CDL). 

With the EPL closed, this controlled 
digital lending practice is expected to be 
the focus of the case going forward.  CDL 
is described as “an emerging method that 
allows libraries to loan print books to dig-
ital patrons in a ‘lend like print’ fashion.”  
By promoting an “owned to loaned” ratio 

where a library circulates the exact number 
of copies of a specific title it owns, CDL 
offers one path to bring library lending into 
the digital environment.  Proponents of 
CDL are hopeful that it can help libraries 
move beyond the licensing culture that has 
dominated online access in the absence 
of a statutory equivalent to the first sale 
doctrine embodied in Section 109 of the 
Copyright Act. 

While CDL has been in use for sev-
eral years by the Internet Archive and 
others, the need for a way to share dig-
itally has become increasingly urgent as 
the COVID-19 pandemic is preventing 
many libraries from engaging in physi-

cal resource sharing.  The 
Project ReShare Commu-
nity, a group of libraries, 
consortia, information 
organizations, and devel-
opers, plans to develop a 
minimum viable product 
to support CDL in the 
fall, and many libraries 
are exploring CDL for 
their own use in the 
fall and spring.  With 
CDL as an emerging 
model, this lawsuit 
may be a critical first 
test for the fair use 
analysis.  You can 

read more about CDL on this website: 
https://controlleddigitallending.org/.

QUESTION:  A media studies pro-
fessor asks, “With many students com-
pleting their work online this semester, 
we’re exploring online media platforms 
for gathering and sharing materials.  I 
know the basics about copyright, open 
licensing, etc. but I’m wondering how 
algorithms used on those sites impact 
how content is shared.”

ANSWER:  This is another question 
that demonstrates the way that copyright 
issues require us to think about questions 
that go well beyond black letter copy-
right law.  Much has been written about 
YouTube’s Content ID service, a digital 
fingerprinting system developed by Goo-
gle which is used to easily identify and 
manage copyrighted content.  Moderation 
at scale is notoriously difficult and auto-
mated systems such as Content ID as well 
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as similar systems at social media sites 
like Twitter and Instagram particularly 
struggle to with fact-sensitive equitable 
exceptions such as fair use.  Many of these 
systems have a history of both over- and 
under-enforcing copyright claims by leav-
ing up infringing content while at the same 
time removing content that would clearly 
be permitted under fair use.

In particular, there is a robust history of 
misguided and predatory takedown notic-
es such as the notorious lawsuit resulting 
from a parent, Stephane Lenz, posting a 
29-second clip of her 13-month-old son 
dancing to Prince’s song “Let’s Go Cra-
zy” (Lenz v. Universal Music Corp., 801 
F.3d 1126 (9th Cir. 2015) or Soundcloud’s 
removal of a totally silent “remix” of 
experimental artists John Cage’s “4’33,” 
a piece to be (not) played in three move-
ments of total silence.

In the past few months, we have seen 
both silly and very serious examples of 
this overreach.  On the lighter side, an 
artificial intelligence project based on a 
famous parodist and focused on machine 
learning was recently flagged on Twitter.  
Mark Riedl, a researcher at Georgia Tech 
created a machine learning model that cre-
ates lyrics that match the rhyme and sylla-
bles schemes of existing songs.  He calls 
it “Weird A.I. Yancovic” as an homage to 
the parodist/national treasure “Weird Al” 
Yankovic, who is best known for creating 
his own parodies of famous songs. 

Riedl posted a video to Twitter in May 
of 2020 with AI-generated lyrics and the 
instrumental part of Michael Jackson’s 
“Beat It.”  Twitter quickly took the video 
down after the International Federa-
tion of the Phonographic Industry, a 
coalition of some of the record industry’s 
biggest companies, submitted a copyright 
takedown notice.

Traditional parodies such as those by 
“Weird Al” the singer are certainly per-
mitted under fair use.  Although Yankovic 
often seeks permission for personal ethical 
reasons, the leading Supreme Court case 

on fair use Campbell v. Acuff Rose ex-
plicitly addressed these issues and found 
that commercial parody by the rap group 
2 Live Crew was fair.  Riedel argues that, 
like 2 Live Crew and “Weird Al,” songs 
created by his Weird A.I. should be permit-
ted under fair use.  While the legal issues 
are relatively clear — a court would likely 
spend more time wrestling with questions 
about authorship of the AI-generated lyrics 
than the fair use analysis — Twitter’s 
takedown policy removed the materials 
anyway.

In a more serious example from You-
Tube, videos of police abuse and Black 
Lives Matter protests have been regularly 
taken down based on copyright claims.  
As documented by the Lumen Database 
(https://www.lumendatabase.org/blog_
entries/background-audio-takedowns), 
most of these cases are “false positives” 
where the copyright claim is based on 
background music, such as Marvin 
Gaye’s “Let’s Get it On” or 2Pac’s “Keep 
Ya Head Up,” playing in the public spaces 
where protests are occurring, rather than 
as a core part of video itself. 

In the context of higher education, 
some faculty instructors have even pro-
posed taking this a step further by delib-
erately including copyrighted content in 
their lecture videos at volume levels too 
low to distract a human viewer but pres-
ent enough to trigger the copyright bots.  
At your own institution, the best approach 
is to be aware of and thoughtful about 
these issues and to offer guidance and 
training where appropriate.  Students use 
platforms like these all the time and the 
fall semester offers many opportunities 
to use these platforms for coursework, 
projects, and scholarship.  A clearer 
understanding of the rules and dangers 
will be invaluable for your own work 
as well as for the work of instructors, 
creators, activists, and anyone seeking 
to communicate online.

QUESTION:  A history professor 
asks, “As we’re moving into online 
instruction I see a lot of Zoom back-
grounds that include popular media.  
Are there any copyright concerns for 
me or my students?”
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ANSWER:  As many of us have moved 
to meetings online it is increasingly com-
mon to see digital backgrounds pop up 
behind people’s faces.  Some of these are 
personal photographs or openly licensed 
images, often of our own campuses or 
workplaces.  Just as often, however, the 
background uses copyrighted materials 
to create the illusion that the attendee is 
speaking from a different location such as 
the Simpsons family couch or the bridge 
of the Starship Enterprise. 

While these images are often protected 
by copyright, using a still from a film or 
TV show in this way is almost certainly 
permitted under fair use.  Personal, non-
commercial use of these small portions is 
arguably transformative and unlikely to 
cause substantial market harm.  The only 
areas of concern might be extreme cases 
such as commercialization of these imag-
es, for example by setting up a database 
that sells images from popular media, 
or using an unlicensed stock photo of a 
fabulous location.

In contrast to the relatively low legal 
risk of using these backgrounds, there is 
substantial value.  These backgrounds of-
fer some whimsical and expressive value 
for individuals who want to personalize 
their experience and lighten up what might 
be a formal setting to build community in 
a socially distanced course or meeting.  
The real value in these backgrounds, how-
ever, comes from the purpose they were 
designed for: giving users (especially but 
not only students) a tool for masking their 
physical surroundings. 

As online education requires us to 
invite our peers, our supervisors, and 
so many others into our most intimate 
spaces, it is critical that we all have some 
way to retain some degree of privacy.  
This is especially true for students living 
with extended family, working from a 
car parked near public wifi, or otherwise 
connecting from a space they might not be 
comfortable sharing with a large group of 
relative strangers.  As is so often the case, 
an overly restrictive view of copyright 
can mask the core values of education at 
the expense of those who need privacy, 
autonomy, and agency the most.  


