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in the creation of music.  The process to create 
the Music Modernization Act took several 
years and attempts to create the legislation that 
a bipartisan leadership and leaders in the music 
industry could agree upon. 

A portion of the Music Modernization 
Act was first introduced in the House of 
Representatives on April 10, 2018 by Utah 
Representative Bob Goodlatte that included 
the AMP (Allocation for Music Producers) 
Act, which was introduced by New York 
Representative Joseph Crowley on Febru-
ary 6, 2017.  The AMP Act would allow the 
copyright owner to direct assigned royalties 
to producers, mixers, or sound engineers 
before November 1, 1995. 

In addition, the Music Modernization Act 
reforms the U.S. Copyright Section 115 by 
eliminating the Notice of Intent and funds a 
Mechanical Licensing Collective (MLC) entity 
that would create a blanket music licensing 
for streaming and digital downloads, as well 
as a public accessible database of publishers 
and artists that would be governed by music 
publishers and songwriters.  Writers will also 
have auditing rights, which was not established 
in Section 115.  Furthermore, Section 115 will 
provide a legal standard to require courts to set 
conditions in determining royalty rates.  This 
includes the “Wheel” approach that assigns 
district judges for rate settlements for the per-
forming rights organizations. 

Section 114 is repealed under the Music 
Modernization Act.  The prior section stated 
that a performing rights organization could 
consider the sound recording statistics as 
a benchmark to determine royalty rates for 
artists.  For instance, the performing rights 
organizations could base the fee of a song 
through sound recording sales, which could 
potentially lower royalty rates paid to artists.  
Currently, writers can provide other evidence 
to base the rate for songs to the judge, instead 
of the sound recording data. 

Due to the unanimous bipartisan acceptance 
of the proposed legislation, it was able to move 
directly to the president for his approval and 
eventually becoming a law through the “ho-
tline” process.  While it appeared the act was 
not met with opposition, the major satellite 
radio provider SirusXM did have opposition 
towards the legislation, which did have two 
senators considering to vote against the legis-
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On October 11, 2018, singer, songwriter, 
and rapper Kanye West made an ap-
pearance at the Oval Office of the White 

House to have a conversation with President 
Donald Trump, a discussion which immedi-
ately went viral.  Interestingly, the conversation 
between President Donald Trump and Kayne 
West overshadowed a significant piece of 
legislation that was signed into law early that 
morning by the president.  Prior to West’s visit, 
singer, songwriter, rapper, and musician Kid 
Rock arrived at the White House, along with 
Mike Love of the Beach Boys, Jeff Baxter 
of the Doobie Brothers, country singers John 
Rich and Craig Morgan, Sam Moore of Sam 
and Dave, and members of the Christian band 
MercyMe, as well as legislators and music 
industry leaders who all came to witness the 
moment that the President signed the Music 
Modernization Act in the Roosevelt Room of 
the White House. 

The Music Modernization Act is legisla-
tion that enhances the U.S. Copyright Law by 
providing better financial support for artists as 
the digital streaming era continues to dominate 
the music industry.  Since this legislation was 
passed, the last major legislation to help assist 
with music copyright laws was passed in 1998 
with the Digital Millennium Copyright Act 
(DMCA) to confront the issues of online mu-
sic content.  While other legislation had been 
introduced regarding compensation for artists, 
the Music Modernization Act will expand the 
rights of songwriters and artists, as well as 
producers and others that can be credited for 
their contributions to a specific copyrighted 
song or songs. 

According to U.S. Senator Orrin Hatch, a 
republican from Utah and one of the legislators 
that introduced the legislation, noted that the 
previous copyright laws were outdated and 
needed to be reformed based on the significant 
increase of musical content being utilized 
online.  He stated, “Our music licensing laws 
are convoluted, out-of-date, and don’t re-
ward songwriters fairly for their 
work.  They’ve also failed 
to keep up with recent, 
rapid changes in how 
Americans purchase 
and listen to music.” 

In 2016, songwriter, 
singer, and musician Da-
vid Crosby discussed in an 

interview with Ryan Leas the financial strug-
gles with music streaming providers.  Crosby 
stated, “the streaming services, which is the 
direction it’s all going in, are worse.  They don’t 
pay us at all.  If you played Déjà Vu 10,000 
times I could buy you a cup of coffee.  Is that 
right?  No, that’s not right.”  Due to the lack of 
royalty payments by the streaming providers, 
Crosby noted that several songwriters and 
musicians are beginning to rely on concert 
tours to help compensate the lack of income. 

The Senator’s comments reflect the Music 
Modernization Act that addresses the compen-
sation issues of paying artists and songwriters, 
which had not been maintained during the past 
twenty years as digital streaming increased the 
changes in musical usage.  Several bills were 
introduced to provide financial support for 
songwriters and artists during this time peri-
od, but most failed to get passed.  The Music 
Modernization Act is legislation that assists in 
updating the copyright laws that benefit both 
the artists and the publishers, while collaborat-
ing with digital streaming providers. 

The Music Modernization Act provides 
support for three previous acts.  The CLAS-
SICS (Compensating Legacy Artists for their 
Songs, Service and Important Contributions 
to Society) Act (H.R.3301/S.2393), the AMP 
(Allocation for Music Producers) Act, and 
the Fair Play Fair Pay Act (H.R. 1836).  The 
legislation also closes the pre-1972 AM/FM 
radio loophole, provides compensation for 
producers and audio engineers through the 
“letter of direction” from the copyright owner, 
provides compensation to eligible participants 
of recordings made prior to the 1995 digital 
performance rights through the digital roy-
alties, ends the “Notice of Intent” process to 
establish the Mechanical Licensing Collective 
to compensate artists efficiently, creates a pub-
licly accessible database for sound recording 
royalties, and allows courts to set rates for 
sound recording royalties fairly. 

As noted by Senator 
Hatch, the U.S. Copy-

right, legislation, and 
policies needed to be 
updated and created to 
maintain the growth of 
digital uses for music 
in order to properly pay 

artists and other contrib-
uting personnel involved 
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lation that would have sent the legislation back 
to the senate for further debate. 

SirusXM was against the elimination of 
the U.S. Copyright 801(b) section that allowed 
courts to set rates when establishing rates 
for licensing music, which the 1998 Digital 
Millennium Act typically allowed lower rates 
for the satellite radio providers.  Furthermore, 
the company wanted to ensure that the law 
included a 50-50 split between the artists and 
the record labels for the pre-1972 recording 
payments because prior payments from the 
SirusXM did not include the artists.  Finally, 
the company was concerned about the terres-
trial radio royalty agreement that would require 
the company to provide royalties to music 
publishers and writers. 

After a last minute agreement, SirusXM 
agreed to the legislation that prevented the bill 
from returning to the Senate.  The 50-50 split 
payment was easily agreed upon by the artists 
and publishers, because that was an increase 
in royalties, as well as the new standards for 
setting royalty rates.  However, SirusXM was 
not successful in the terrestrial radio issue that 
closed the AM/FM radio royalty loophole of 
music recorded prior to 1972, therefore digital 
music providers will have to pay royalties for 
music pre-1972.

A significant aspect of the Music Modern-
ization Act is the public accessible database, 
which would be more efficient for academic 
libraries to locate copyrighted materials and 
secure music licensing agreements for pa-

trons faster.  The database would also provide 
transparency, as well as convenience.  Another 
aspect of the act, is the new standards in royalty 
payments that could possibly make some music 
more affordable and accessible.

An issue with the act has been noted that 
includes the public accessible database, which 
is required by the law to provide a database of 
each copyright owner in order to pay the royal-
ty.  This is the mechanical licensing collective 
system that receives payments, identifies the 
copyright holders, and distributes royalties 
to the owners of the rights.  The mechanical 
licensing collective has to create a public ac-
cessible database that contains the information 
of the copyright owner, as well as maintaining 
the database, which is important to ensure that 
the database is accurate and the owners receive 
their royalty payments. 

In addition to maintaining the database, the 
legislation changed once the Senate revised 
the legislation.  The House bill required an 
independent group to oversee the mechanical 
licensing collective that would be selected by 
the U.S. Copyright Office.  In addition, the 
House bill required a group that would consist 
of members from all stakeholders to evaluate 
the mechanical licensing collective.  Instead, 
the Senate bill provides an audit every five 
years, which the information is reported to 
the mechanical licensing collective board of 
directors that includes music publishers and 
songwriters. 

Furthermore, the Music Modernization 
Act’s pre-1972 recordings are under the Federal 
regulations, which excludes state laws regard-
ing the fair use, the first sale doctrine, and 
protections for libraries and educators do apply 

explicit, which would avoid any issues that the 
state law could possibly hinder in music usage. 

Overall, the Music Modernization Act will 
benefit the artists, as well as other important 
people within the industry.  The legislation 
will also provide a foundation for digital music 
usage in the future.  In addition, the U.S. Copy-
right was enhanced to maintain the changes 
in the digital era.  Hopefully, the mechanical 
licensing collective system will create a data-
base that will be transparent and better assist 
libraries that seek music licensing agreements. 
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photography.  And tried to hire Minniear’s 
leading man as an actor.

This actor’s name has vanished from histo-
ry.  Was he being ethical in his refusal?  If so, 
why didn’t he warn Minniear?

Not knowing what was going on, Minniear 
was unsuccessfully trying to sell Sea Divers.  
Boren announced he wanted nothing more to 
do with the Minniear/Boren project.  Boren 
then sold the trapped jet pilot idea to Ziv for 
the first episode of Sea Hunt.

Is it a ruthless world or what?
Sea Divers and Sea Hunt both feature an 

ex-Navy frogman named Mike, commissions 
for dangerous underwater work, and California 
honeys in bathing attire.

The pilot of Sea Divers has Mike hired to 
find a canister of smuggled diamonds. 

Episode one of Sea Hunt has the trapped 
jet pilot.

MINNIEAR v. TORS.  266 Cal. App. 2d 
495; 1968 Cal. App. LEXIS 1536

In the September ATG, our edge-of-the-seat 
exciting column made a glancing reference to 
“Sea Hunt,” the TV show that launched the 
career of Lloyd Bridges.  Now our intrepid 
legal analyst has chosen to delve deeply.

Mid-decade of the 1950s, Harold Min-
niear dreamed up an underwater adventure 
series for TV.  He had been in 
the picture business as a writer 
for 22 years.

Minniear brought in 
Lamar Boren, an un-
derwater photographer.  
They agreed to collabo-
rate in a pilot film.  No 
written contract was ever 
executed, but Minniear 
was to bring ideas, talent, 
cast, writers, directors, 
script, film editor and 

artsy stuff. Boren would use his technical skills 
to film the pilot.

Next, Minniear hired Thomas Scott to edit 
and cut the film.  Scott had worked for Ivan 
Tors and Ziv Television Programs.  Scott 
worked at the Ziv lot on his own time.  This 
was known to other Ziv employees.  And Sea 
Divers was completed.

In 1956, Minniear held a showing of the 
pilot on the Ziv lot.  Ivan Tors was invited.  

Tors was a seasoned producer for Ziv TV 
and at the time was doing a series called 
Science Fiction Theatre.

Tors pronounced the pilot excellent 
and said he was interested in doing a se-
ries on  underwater skindivers.  “Where 
do we go from here?” he asked.

Minniear said he had enough ideas 
for a full season and described one 
where a jet pilot is trapped underwater.

Producer Tors began Sea Hunt for 
Ziv.  And hired Boren for underwater 
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Another Ziv episode of Sea Hunt has gold 
dust recovered from the ocean floor. Minniear 
felt this was stolen.  The court found the only 
similarity was underwater adventure, ex-Navy 
frogman, and decorative honeys.  So not a 
substantial similarity copyright case.

Yes, Minniear sued.  Otherwise, we 
wouldn’t be reading this.  Minniear got a 
“nonsuit” at the trial court level which led to 
an appeal.

And surprise!  We don’t need copyright and 
that old idea v. expression thing.

Minniear’s Legal Theory
Minniear said there was an implied-

in-fact contract which was common in the 
industry.  He had shown the pilot, and it was 
an industry understanding to pay for ideas or 
material used.

The leading California case on this is Desny 
v. Wilder, 46 Cal.2d 715.  Ordinarily, an idea 
is not protectable under copyright law, but “[i]
n the field of entertainment the producer may 
properly and validly agree that he will pay for 
the service of conveying to him ideas which 
are valuable and which he can put to profitable 
use.”  Desny at p. 738.

“It is not essential to recovery that plain-
tiff’s story or synopsis possess the elements 
of copyright predictability if the fact of con-

sensual contract can be found.”  Desny at p. 
744.  This is to say the idea that becomes the 
subject matter of the contract need not be novel 
or concrete.

The — I guess — “implied” meeting of the 
minds is found by the idea man submitting the 
idea or material with the reasonable expectation 
of payment and the producer listening to the 
idea understanding the expectation of payment.

The appellate court agreed there was 
substantial evidence that Minniear expected 
payment and Ziv knew it.  Remember Tors’ 
“where do we go from here?”

Pilots are made for prospective purchasers.  
Producer Tors was present at the showing 
and he requested mimeographed (yes it was 
pre-Xerox) copies of future series ideas.  Ziv 
kept the pilot film for over a year.

An underwater adventure series will have 
unavoidable basic elements.  I mean, we have 
to have bikini beauties after all and underwater 
spear gun fights.  But there were “sufficient 
plot ideas, themes, sequences and dramatic 
‘gimmicks’” between Sea Divers and Sea Hunt 
for a jury to infer Minniear’s pilot inspired 
Sea Hunt.

Minniear got his reversal.
But what a can of worms to determine the 

value of his ideas.  I am unable to find whether 
it was retried or settled and for how much.

Sea Hunt was a four season pop phenom-
enon.  Larry Hagman, Bruce Dern, Robert 

Conrad, Ted Knight and Leonard Nimoy all 
guested.  Lloyd’s sons Beau and Jeff Bridges 
had their first roles.

Lloyd Bridges was later asked to play Cap-
tain Kirk in Star Trek, but he declined, giving 
us William Shatner.

Among the scuba crowd, there is a group 
that likes to use the antiquated scuba gear 
of the show and reenact scenes at the Silver 
Springs, Florida locale.

Ivan Tors tried to repeat his success with 
Malibu Run, but it was pitted on Wednesday 
night against Wagon Train and died a hard 
death after a season.

But hanging around water filming stories 
gave Tors a brilliant idea — a single-dad 
wholesome American family with a genius dol-
phin for a pet.  Flipper was born.  An aquatic 
Lassie.  With massive children’s merchandis-
ing:  comic books, song books, coloring books, 
lunch boxes, puzzles, a board game, water toys, 
swim trunks.

It was such a merchandising bonanza that 
Tors ran with the cutesy animal genre and 
became a TV legend.  Gentle Ben. Daktari. 
Zebra in the Kitchen.  Clarence the Cross-Eyed 
Lion.  And fizzled as the Baby Boomers outgrew 
cute animals.

But he did the underwater filming for the 
James Bond Thunderball.  
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QUESTION:  A college librarian asks 
about the recently enacted Music Moderniza-
tion Act and its implications for libraries and 
educational institutions.

ANSWER:  Debated in Congress for 
several years, the Music Modernization Act 
(MMA), H.R. 1551, was signed into law on 
October 11, 2018.  Many people believed that 
the Copyright Act needed serious revision be-
cause of the changes in how music is delivered, 
with streaming being the predominate delivery 
mechanism today.  Interactive streaming now 
implicates not only the performance right, but 
also reproduction and distribution rights.  The 
Act has several significant provisions.

(1) A new blanket statutory mechanical li-
cense has been added.  The mechanical license 
has been in the Copyright Act since 1909 for 
making sound recordings.  It permits those 
making a sound recording to do so without 
permission if the copyright owner has already 
made a recording.  The license requires a stat-
utory fee paid to the copyright owner for each 
record sold.  Now the license applies to digital 
music providers as well.  After a transition 
period, a new Mechanical Licensing Collective 
will administer the license.  This provision does 
not affect the existing mechanical license for 
physical copies.  (2)  Pre-1972 sound record-
ings were granted federal copyright protection.  
Before the MMA, they were protected only by 
a patchwork of state common law.  Protection 
now grants a 95-year copyright term from the 
date the recording was created, but ending no 
later than February 15, 2067.  It also entitles 
owners and performers of such recordings to 
be paid digital performance royalties either 
through Sound Exchange or through direct 
licenses.  (3) Producers, engineers and mixers 
are now statutorily entitled to share in Sound 
Exchange royalties.  Prior to the MMA, there 
was a voluntary process for sharing royalties 
with these individuals.  (4)  The MMA increas-
es the likelihood that songwriters and music 
producers will be paid more often for digital 
performances.  Presently digital distribution 
services stream many performances without 
being able to identify the songwriters or pub-
lishers of the songs on a recording with no 
way to compensate these creators.  The MMA 
tries to address the problem by establishing 
a database to identify all of the songs, song-
writers and publishers of works streamed.  (5) 
The MMA establishes new criteria for setting 
digital royalty rates.  The new criteria require 
judges on the Copyright Royalty Board to take 
into account what a willing buyer and a willing 
seller would pay and accept for the musical 
rights at issue.  

Most of the provisions of the MMA will not 
greatly affect libraries and educational institu-
tions.  The extension of federal protection to 

pre-1972 sound recordings may have an effect 
on those institutions that use and archive such 
recordings, however.  The mechanical license 
provision and the database of songwriters and 
publishers may have an impact on college radio 
stations that are engaged in streaming requiring 
them to pay more royalties.

QUESTION:  A university librarian asks 
about the latest decision in the Georgia State 
University e-reserves case.

ANSWER:  In the years that I have been 
writing this column, there have been several 
cases that I dubbed “the case that will not 
die,” such as Google Books.  GSU has become 
another of those.  Originally filed in 2008, 
the case involved the use of electronic copies 
of copyrighted articles and book chapters 
digitized for educational use.  The following 
year GSU revised its e-reserves policy and the 
federal district court ruled that only instances 
of claimed infringement after that 
date would be considered.  In 
2012, the district court ruled 
in favor of GSU and ordered 
plaintiff publishers to pay 
GSU’s attorney fees.

Plaintiffs appealed 
to the Eleventh Circuit 
Court of Appeal.  In 
2014, the court found in 
favor of the publishers, 
reversed the decision 
and remanded the case 
to the District Court for 
the Northern District of 
Georgia.  In 2016, the 
District Court judge issued its opinion rean-
alyzing the infringing works and found again 
that GSU was the prevailing party.  Publishers 
again appealed to the 11th Circuit, and on Octo-
ber 19, 2018, the 11th Circuit unanimously held 
for the publishers, found error in the District 
Court opinion, and remanded the case again 
to the District Court.  The circuit court held 
that the lower court judge failed to analyze the 
fourth fair use factor, market effect, properly, 
and that she again employed an inappropriate 
mechanistic approach to weighing the four fair 
use factors.  Further, the 11th Circuit reversed 
the award of attorney fees.  Thus, the case is 
not over, and Judge Evans will have a third 
try to decide the case in accordance with the 
law as instructed by the 11th Circuit.

QUESTION:  Harvard University an-
nounced in the fall of 2018 that its librarians 
were now exempted from the work for hire 
doctrine.  A university librarian asks if this 
has not always been the case.

ANSWER:  Most agree that faculty 
members who produce scholarly works own 
the copyright in the works that they produce.  
There are institutions where this is not the 

case, however.  Scholarly works written by 
staff members, however, are typically con-
sidered to be produced within the course of 
their employment and thus are works for hire.  
Harvard had considered faculty-written works 
to be exempted from the work for hire doctrine 
but had not extended the privilege to librarians.  
The new policy means that librarians now own 
the copyrights in their scholarly works and can 
make them freely available, if they so choose, 
or seek royalties for copying their works.

QUESTION:  A university librarian 
shared her institution’s Policy for Use of 
Articles and Resources, which states that the 
school subscribes to a number of databases 
that provide a permalink to specific resources.  
This policy requires faculty to use these links 
in order to avoid copyright infringement.  It 
goes on to say that articles and URLs will not 
be placed on course pages due to potential 

copyright infringement should 
the material be copied or 
downloaded.  She asks if the 
policy is appropriate.

ANSWER:  The policy 
of preferring permalinks 
to databases to which the 
library subscribes is cer-
tainly appropriate.  Re-
stricting the use of URLs 
on course pages is some-
what puzzling, however.  
If the URL is for a work 
under a Creative Com-

mons license or is freely 
available on the web with 

no expectation of royalties, it is unclear why 
the policy would be so restrictive.  Reading a 
work online or even a student making a per-
sonal copy for study and scholarship is likely 
a fair use.  Prohibiting the posting of full-text 
articles without permission of the copyright 
holder is different, however, since that clearly 
is reproduction, display and distribution, two 
of the statutory rights of the copyright owner.

QUESTION:  A faculty author asks 
when writers need to get permission to use 
copyrighted images in academic articles and 
books.

ANSWER:  Unless the image is in the pub-
lic domain or is under a Creative Commons 
license, writers should always seek permis-
sion to reproduce and distribute copyrighted 
photographs incorporated into an academic 
article or book.  In order to protect themselves 
and to respect copyright, publishers typically 
will not accept for publication works that use 
copyrighted images without permission of the 
copyright owner.  


